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Ozet

Kanun koyucu iicretin korunmasina iligkin bir¢ok diizenleme getirmistir. Isverenin is¢iden olan alacagini isginin rizast
olmaksizin iicretle takas edemeyecegine iliskin kural da bu diizenlemelere 6rnek gésterilebilir. Ucretin korunmast
hedefinden hareketle takasa getirilen sinirlamalar is¢inin rizastyla sinirlt degildir. Ayni sekilde, is¢inin meydana getirdigi
zarardan dogan alacaklarda, tazminat tutarinin is¢inin tcretiyle takas edilebilmesi miimkiin olmakla birlikte, haciz siniri
takas Olgiisti olarak belirlenmistir. Tiirk Bor¢lar Kanunu’nun 407. maddesinde diizenlenen takas sinirlamalar: yalnizca
is¢inin tcretiyle sinirlt olarak anlagilmalidir. Buna gore, ticret niteligi tasgimayan tazminatlar takas sinirlamalarina tabi
tutulmamalidir. Yargitay'in bu yonde kararlar1 olmakla birlikte, aksine, is¢inin tazminat alacaginin da takas sinirlamalarina
tabi tutulduguna iligkin kararlari da mevcuttur. Son olarak, Tiirk uygulamasinda fazla ¢aligma ticreti, yillik izin ticreti veya

bakiye siire ticreti gibi alacaklarin da takas sinirlamalarina tabi olmadiginda hareketle hiikiim kuruldugunu belirtmek

gerekmektedir. Ote yandan, kaynak Isvigre Borglar Kanunu uygulamasinda belirtilen alacaklar, yalnizca isginin rizast ve

haciz sinir1 gibi takas sinirlamalarina uygun bigimde takas edilebilmektedir.
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Abstract

The law maker enacted many provisions to protect the wage of the employee. The rule, stipulating that the wage of the
employee cannot be set-off by the employer without the consent of the employee, illustrates an example of these
provisions. The protection of the wage is not limited to the consent of the employee. Also, the wage can only be set-off
to the extend that it does not surpass the limit for attachment. The article 407 of the Turkish Code of Obligations,
which regulates the set-off in terms of the wage of the employee, covers only the wage of the employee and does not deal
with other compensation claims. Accordingly, it should be noted that the claim held by the employer can be set-off
against the compensation claims of the employee other than the wage. Although the Court of Cassation decided likewise
in several occasions, it also embraced the opposite approach in some of its decisions stating that the compensation claims
are also subject to the attachment limits and the consent of the employee. However, according to the Turkish
jurisprudence the overtime payments, the annual leave fees and the wages arising from the unjust termination of the
employment contract prior to the expiry of the contract’s duration do not fall under the limitations regarding the set-off.
On the other hand, according to Swiss law, the employer can declare set-off against the mentioned wages and fees of the

employee only to the extend that the limitations are abided by.
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