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FAILURE TO TAKE UP POST AND DEPARTURE WITHOUT JUST CAUSE BY EMPLOYEE (TCO ART. 439)
Gokhan Tiire

Ozet

Iscinin, is sozlesmesi kurulmakla beraber hakli bir neden olmaksizin galigmaya baslamamast ya da is sézlesmesini usulsiiz
yahut haksiz feshetmesi halleri, is sozlesmesinde karsilagilabilecek tipik ihlallerdir. Bu ihlaller dolayisiyla igsverenin bir
zarara ugramasi yiksek ihtimalse de genel hiikiimler ¢ercevesinde zararin ispati, belli gliglikleri biinyesinde
barindirmaktadir. Bu durumun yarattug: sakincay: gidermek i¢in Tirk Borglar Kanunu’nun 439. maddesinde is¢inin
sozlesmeyi ihlaline karsi isvereni koruma amact giiden bir tazminat 6ngériilmistiir. Bu tazminat, sorumluluk hukukunun
genel yapisina uymadigt gibi is kanunlarinda diizenlenen ihbar tazminatina nazaran is¢ilerin daha lehinedir. Dolayisiyla
tazminatin hukuki niteliginin tespiti kadar is kanunlarina tabi is iligkileri hakkinda uygulanma kabiliyetini haiz olup

olmadiginin da tartigilmast gerekmektedir. Bu ¢aligmada, Tiirk Borglar Kanunu m. 439’un hiikiim ve sonuglari, mehaz

Isvigre Borglar Kanunu ile Isvigre hukuk doktrini ve yarg: kararlari da gozetilerek incelenmistir. Bu kapsamda, is¢inin

haksiz olarak ise baglamamasi ile aniden isi birakmasindan anlagilmasi gerekenin ne oldugu, maddede 6ngériilen
tazminatin hukuki niteligi ve ceza kosulu ile arasindaki iliski ve maddenin is kanunlarina tabi is iligkileri hakkinda

uygulanma kabiliyetini haiz olup olmadigt hususlari ele alinmistir.
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Abstract

Failure to take up post without justified reason after the employment contract has been concluded, unjust termination or
termination without notice of employment contract by employee are typical breaches of the employment contract.
Although it is highly probable that the employer will incur a loss due to these breaches, the proof of damage within the
framework of general provisions includes certain difficulties. In order to eliminate the inconvenience caused by this
situation, a compensation is envisaged in article 439 of the Turkish Code of Obligations, which aims to protect the
employer against the employee’s breach of the contract. This compensation does not comply with the general structure
of the liability law and is more in favor of the employees than the payment in lieu of notice regulated in the labor laws.
Therefore, as well as the determination of the legal nature of the compensation, it is also necessary to discuss whether it
has the ability to be enforced on employment contracts subject to labor laws. In this study, terms and consequences of
the article 439 of Turkish Code of Obligations have been examined by considering the Swiss Code of Obligations and
Swiss legal doctrine and judicial decisions as well. In this context, the meaning of failure to take up post and departure
without just cause in legal terminology, the legal nature of the compensation envisaged in provision, the relationship
between the compensation and the penalty clause, and whether the provision has the ability to apply to labor relations

subject to labor laws are discussed.
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